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Terms and Conditions of Software
Development

Version: 3.1

1 Scope

1.1 The following Terms and Conditions of Software Development of Inxmail GmbH (“Inxmail”) apply to
all business relationships with companies (Section 14 of the German Civil Code (Blrgerliches
Gesetzbuch — BGB)), legal entities under public law, or special funds under public law (hereinafter
referred to: “contracting party") concerning the development of customized software. The Terms
and Conditions of Software Development also apply in their respective version as a framework
agreement for future contracts (e.g., contract extensions) for such services provided to the
contracting party, without Inxmail having to refer to them again in each individual case.

1.2 Unless otherwise agreed, the Terms and Conditions of ASP and Services of Inxmail, which are
available for download at https://www.inxmail.de/en/gtu, apply to the use of the Inxmail standard

software and associated services (mailing management, creative services, etc.

1.3 The following provisions only apply if no deviating agreements have been entered into between
Inxmail and the contracting party (in particular by way of quotations and orders). Divergent or
supplementary terms and conditions of the contracting party shall only become part of the
agreement if and to the extent that Inxmail has expressly agreed to their validity in writing.

2 Subject matter of the agreement

2.1 Inxmail develops software based on the specifications agreed with the contracting party
(hereinafter referred to as: “software”) and provides the contracting party with said software for
use. Depending on the agreement, maintenance and hosting of the software may also be subject of
the contract. Unless expressly specified as a service owed, the following in particular are not owed:

> Customization of the software in order to adapt it to a modified hardware or software
environment, including customization in order to adapt it to modified operating systems
(software maintenance).

> Compliance of software with special legal or other official requirements.

> Fulfillment of the contracting party's data protection obligations.

> Suitability of the software for defined purposes of the contracting party, even if those were
known to Inxmail beforehand.

> Rectification of errors caused by the contracting party or third parties, including disruptions to
the workflow caused by third-party software.

> Installation of the supplied software on systems of the contracting party or third parties.

> End-user instruction and training.

> Detailed documentation of the software (including a user manual) or training of end users in
the use of the software.


https://www.inxmail.de/en/gtu
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2.2 Start of project and change requests: Delivery will be scheduled by Inxmail at the earliest possible
date once it has received the signed order, all data relevant for implementation, and other relevant
preliminary questions (technical requirements, etc.) have been clarified in consultation with the
contracting party based on the current level of orders. Correction rounds or additional change
requests may result in delays to the expected delivery date. Agreed delivery deadlines shall no
longer apply if the contracting party fails to send data and required information to Inxmail in good
time (with adequate advance notice).

Subsequent changes to the scope of services must be jointly agreed by the parties in writing; any
additional expenses incurred as a result shall be borne by the contracting party and will be charged
at Inxmail's applicable rates. Agreed schedules and deadlines will become invalid in the event of
subsequent changes.

3 IP rights/rights of use

3.1 The contracting party is granted an non-exclusive, non-transferable right to use the software and
associated software which is the full intellectual property of Inxmail (libraries, etc.; hereinafter
referred to as “existing software”) for an unlimited period of time and place; use of the software by
the contracting party's customers on Inxmail systems or the contracting party’'s systems is
permitted.

3.2 Companies affiliated with the contracting party (Section 15 et seq. of the German Stock Corporation
Act (Aktiengesetz, AktG)) are not regarded as third parties within the meaning of this provision
concerning rights of use.

3.3 Under no circumstances shall the contracting party be entitled to edit or further develop existing
software, to decompile it into program code, or to use it for purposes unrelated to the software.
Existing software is any software that already existed at the start of the project, apart from project-
specific customizations, or is developed independently of the software.

3.4 The contracting party shall receive the rights of use granted by the respective rights holder for
third-party software (modules) used in the course of the development process. The contracting
party is responsible for using the software only within the scope of the relevant terms of use (e.g.,
a Creative Commons license); Inxmail does not grant any rights beyond this.

3.5 Unless expressly agreed otherwise and reimbursed separately, the source code and the existing
intellectual property rights to it remain with Inxmail. Inxmail must store the source code in a secure
manner and, at the request of the contracting party, promptly rectify any faults in the software that
can only be corrected by accessing the source code. Transfer of the source code of the software
that is the subject of the contract to the contracting party or a claim to the source code of the
software that is the subject of the contract by the contracting party is fundamentally excluded.
Under no circumstances will Inxmail transfer the source code of existing or third-party software.
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A Acceptance

4.1 Final and interim results submitted by Inxmail must be accepted by the contracting party within
fourteen (14) calendar days or — by individual agreement - rejected in writing, stating the reasons.
Acceptance cannot be refused on the grounds of minor defects. If the contracting party fails to
respond within the aforementioned period, the respective final or interim result shall be deemed
to have been accepted and Inxmail may invoice the relevant service.

5 Fees

5.1 Fees for Inxmail services are calculated based on the terms agreed in each case. Services for which
no express agreement has been reached, as well as additional expenses attributable to the
contracting party, will be invoiced in accordance with Inxmail's currently valid price list/rates.

5.2  All prices are net prices and do not include the corresponding statutory VAT, if applicable in the
relevant country.

5.3  Thecontracting party shall have no right of retention, unless this is based on the same contractual
relationship. The contracting party shall not be entitled to set-off, unless their counterclaims have
been legally established or are undisputed.

5.4 At the end of twelve (12) months after this contract enters into force, Inxmail may adjust the fees
in line with price developments. Fees shall be adjusted to reflect changes in the prices from the
then current price list in relation to the prices in the price list valid at the time this agreement
enters into force. If the fees are increased by more than ten (10) percent, the contracting party may
terminate the contractual relationship either at the time of the planned increase or up to three (3)
months after the increase in the fees takes place, in each case with one (1) month’s notice to the
end of the month.

6 Guarantee

6.1 Inxmail may initially give warranty by way of rectification of defects. Defects shall be rectified at
Inxmail's discretion either by providing a new software version or by Inxmail demonstrating ways
of avoiding the effects of the defect. The contracting party is obliged to apply workarounds or to
install new software versions, unless this results in unreasonable expenses for them.

6.2 If third-party IP rights are infringed through the provision of the software, Inxmail shall, at its own
expense and at its own discretion, either procure the right for the contracting party to use the IP
protected programs or design the contract in such a way that it is free of third-party property rights
while maintaining the level of quality.

6.3 Inxmail GmbH shall not be liable for the loss of data or programs of the contracting party and/or
its end customer to the extent that the damage is the result of the contracting party and/or its end
customer having failed to carry out regular backups and thereby ensure that lost data or programs
can be restored with reasonable effort.

6.4  The warranty period for all contractual services shall be twelve (12) months.
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7 Liability

7.1 Inxmail shall only be liable for itself and its vicarious agents, on whatever legal grounds, if a
material contractual obligation has been culpably breached in a manner that jeopardizes the
purpose of the agreement or if the damage can be attributed to intentional or gross negligence. A
material contractual obligation is an obligation whose fulfillment is essential for the proper
execution of the agreement and on whose compliance the contracting party may regularly rely. If
such a material contractual obligation is not breached due to gross negligence or willful
misconduct, liability shall be limited to the amount of typical contractual damages that were
reasonably foreseeable at the time the agreement was concluded, but limited in value to the
following maximum liability limits per year and per claim:

€10,000.00 for financial losses, €50,000.00 for damage to property

7.2 Inxmail's liability for fraud and for personal injury (physical harm) and in accordance with the
provisions of the German Act on Liability for Defective Products (Produkthaftungsgesetz) remains
unaffected by the above provisions.

7.3 Insofar as Inxmail's liability is effectively excluded or limited, this shall also apply to the personal
liability of employees, other members of staff, bodies, representatives, and vicarious agents of
Inxmail.

7.4 Inxmail shall accept no liability, give no assurances, or provide no guarantees in relation to third-
party systems. In particular, Inxmail shall not be liable for damage caused by the use of an
integration provided by a third-party provider or by a third-party system provider. In particular,
Inxmail shall accept no liability whatsoever for deliveries in conjunction with an integration and a
third-party system.

8 Support

Support requests concerning software or other contractual services are invoiced by Inxmail on a time and
material basis in accordance with the currently applicable hourly rate. The number of support hours
agreed for the relevant software will be charged on a per request basis without additional approval by the
contracting party. Inxmail analyzes the request within the agreed support hours. If the framework for
resolving the support request is insufficient, Inxmail will make this known at an early time and agree on
approval for the additional expenses.

9 Hosting

If hosting (operation of software on Inxmail servers) is part of the agreement along with the actual
development of the software, the following shall apply:
9.1 Rights and obligations of the parties to the agreement

9.1.1  The Inxmail servers may not be used forillegal or improper purposes. In the event of a breach
of this provision, Inxmail is entitled to suspend hosting and block the contracting party’s access
to the Inxmail servers.

9.1.2  The contracting party uses the latest version of an antivirus program and a state-of-the-art
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firewall on all computers from which the Inxmail servers are accessed.

9.1.3 Inxmail guarantees a system availability for the computer systems of at least 98 percent p.a.
Scheduled downtimes for updates, maintenance work, etc., are not included in the times of non-
availability, provided that the contracting party is informed about the non-availability of the
system a reasonable time in advance.

9.1.4 Inxmail accepts no responsibility for disruptions to the data link outside the data center.

9.1.5 The contracting party shall create regular backups; in the event of loss of data on the Inxmail
servers, Inxmail shall only be liable for the typical cost of recovery.

9.1.6  Inxmail GmbH shall not be liable for the loss of data or programs of the contracting party and/or
its end customer to the extent that the damage is the result of the contracting party and/or its
end customer having failed to carry out regular backups and thereby ensure that lost data or
programs can be restored with reasonable effort.

9.1.7 Maintenance of the software pursuant to Section 10 is a prerequisite for hosting the software at
Inxmail.

9.2 Term of Contract and Termination

9.2.1  Hosting may be terminated in writing and signed at the earliest with effect at the end of the
minimum term and, following this, at the end of the relevant contract extension period with
effect at the end of a calendar month, observing the notice period of fourteen (14) days. If the
agreement or service to be provided under the agreement is not terminated, the agreement or
service to be provided under the agreement is extended in each case by the specified contract
extension period.

9.2.2 The date on which written notices is received is decisive for compliance with the notice period.
The notice period is deemed to have been met if the written notice is sent in advance by fax,
provided the original copy is subsequently received. Any one-off services already ordered shall
remain unaffected by termination of the agreement.

9.2.3 Theright of the contracting parties to terminate the agreement for good cause without
observing a notice period remains unaffected. Good cause shall be deemed to exist in particular
if the contracting party is in arrears with payment of fees that reaches the average fees for two
(2) months of service. Good cause shall also be deemed to exist if the contracting party
repeatedly breaches legal requirements regarding the dispatch of emails or the requirements
for sending emails listed in the appendix to the agreement governing the use of software as an
ASP service with Inxmail, provided that this breach is sufficiently serious that it may have a
negative impact on Inxmail's classification as a trustworthy sender within the framework of ISP
relations.

9.3 Data Protection Laws

9.3.17  Inxmail advises the contracting party that Inxmail acts as a processor, such that basic
responsibility for compliance with data protection regulations remains with the contracting
party. The parties to the agreement agree to conclude a separate agreement on data processing
for this purpose.
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9.3.2  Depending on the software (including integrations from or to third-party systems), personal data
of email recipients and/or software users can be accessed via the application and this data can
be processed and/or stored. With regard to the collection and use of personal data, always
observe the provisions of the EU's General Data Protection Regulation (GDPR) or the relevant
country-specific regulations.

9.3.3 Inxmail deletes the data stored for the contracting party at the end of the agreement, unless
contractual or statutory retention obligations or other legitimate grounds on the part of Inxmail
prevent this. Backup data is deleted at regular intervals.

9.3.4 Inxmail expressly points out to the contracting party the applicable data protection regulations
and information provided by Inxmail GmbH. These can be viewed at:
https://www.inxmail.de/en/data-conditions

10 Maintenance

Software maintenance (updates to software components) as part of the agreement is a prerequisite for
hosting the software at Inxmail. A suitable maintenance cycle and maintenance window shall be agreed
between the parties to the agreement.

The scheduled maintenance cycle represents an estimate (approximate). Inxmail is under no obligation to
carry out the maintenance at the precise time at which each maintenance cycle ends. The relevant
maintenance is scheduled by Inxmail at the earliest date possible based on the current level of orders.

Inxmail plans to evaluate the software within the scheduled maintenance cycle under the existing
framework and make any necessary changes. If an update can be implemented within the agreed time
window, Inxmail will bill the work according to the currently applicable hourly rate on a time and material
basis; no further approval on the part of the contracting party is required for invoicing.

If an update cannot be implemented within this window, Inxmail will inform the contracting party in good
time and obtain separate budget approval. If the changes deemed necessary by Inxmail are not approved,
Inxmail's support for the solution will end and the hosting contract associated with the software will
automatically terminate at the next possible date.

Fees are in all cases determined on a time and material basis and charged at the current hourly rate.

11 Other provisions

11.1  Inxmail shall not be liable for services not provided or provided too late if this is due to force
majeure (e.g., natural disasters, war, unrest) or other events that were not foreseeable at the
time the agreement was concluded (e.g., business disruptions of any kind, including
unforeseeable disruptions to the IT infrastructure, transport delays, strikes, lawful lockouts,
shortages of energy or raw materials, difficulties in obtaining the necessary official permits,
official actions or the lack thereof, incorrect or untimely delivery to Inxmail) for which Inxmail is
not responsible.

11.2 Any agreements that are intended to amend, supplement, concretize, or terminate this
agreement, as well as special assurances and agreements, must be made in writing. This also
applies to any provision that overrides the written form requirement.
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11.3 The agreement contains all arrangements concluded between the parties regarding the subject
matter of the agreement. Verbal collateral agreements are only binding for Inxmail if they have
been approved in writing by both contracting parties.

11.4  The place of jurisdiction for all disputes arising from or in connection with this agreement is
Freiburg im Breisgau, Germany. Inxmail is also entitled to assert claims at the contracting party's
place of business. German law shall apply to the exclusion of the UN Convention on Contracts for
the International Sale of Goods (CISG). The place of performance for the services to be provided
shall be Inxmail's place of business.

11.5 If any provision of this agreement is invalid or unenforceable, the remaining provisions shall
remain unaffected. The invalid or unenforceable provision shall be replaced by a valid and
enforceable provision that comes as close as possible to the economic purpose of the provision it
replaces. This also applies in the event of a gap or omission.

11.6 Inxmail GmbH and its international subsidiaries may use the contracting party as a reference in
their promotional activities (website, social media, print materials, (trade show) presentations,
sales meetings, etc.). The following information may be used: Name of the company; logo(s) of the
company and its brands (insofar as these are associated with the service provided by Inxmail
GmbH or its international subsidiaries for the contracting party); screenshots of sent mailings;
screenshots of service results accepted by the contracting party that were provided by Inxmail
GmbH or its international subsidiaries for the contracting party.

The contracting party may withdraw any consent it has given to be named as a reference
customer at any time in writing and signed or by email. After withdrawing its consent, Inxmail
will remove the reference within a reasonable time (typically within four (4) weeks); materials
that have already been printed may be used until they are fully used up. Media that is already
published on third-party platforms may continue to be available online (e.g., YouTube).

11.7 The contracting party is not entitled to assign claims arising from this agreement or to transfer
rights or obligations arising from this agreement, in whole or in part, to third parties without the
prior written and signed consent of Inxmail GmbH.

11.8 Inxmail does not provide legal advice. Information and recommendations from Inxmail are
therefore always subject to a legal review of the information by the contracting party.



